| Loewenthal, Hillshafer & Carter, LLP

Robert D. Hillshafer
David A. Loewenthal
Kevin P. Carter

Web Site: www.lhclawyers.net Michael D'. A‘I.tar
E-mail: info@Ihclawyers.net Barbara A. Higgins

5700 Canoga Avenue, Suite 160
Woodland Hills, CA 91367

Tel: (818) 905-6283

Fax: (818) 905-6372

Toll Free: (866) 474-5529

LHC Newsletter Vol. 14, No.1
Contact us Toll-Free: 1-866-474-5529 (info@lhclawyers.net)

By: Robert D. Hillshafer, Esq.
David A. Loewenthal, Esq.
Barbara A. Higgins, Esq.

2022 Year-End Review of California Legislation and Cases which affect
Community and Homeowners’ Associations

NEW LAWS EFFECTIVE JANUARY 1, 2023

AB 1410. Common Interest Developments
[Status: Approved by Governor and Chaptered by the Secretary of State on 9/30/22.]

This new law is probably the most significant in terms of impacting a community’s
governing documents (CC&Rs, By-laws, Rules & Regulations) and their enforcement when it
comes to freedom of expression and an owner’s ability to rent or lease a portion of their
separate interest or unit for more than thirty (30) days.

Under newly amended Civil Code Section 4515, the governing documents shall not
prohibit a member or resident from (1) peacefully assembling or meeting with invited others to
discuss matters relating to the development, Association elections, legislation, election to
public office, referendums or recalls; (2) inviting public officials, candidates, or representatives
of HOAs to speak or meet with members, residents, and guests on matters of public interest;
(3) using the common areas (including recreation hall or clubhouse) or a separate interest (with
owner’s approval) for an assembly or meeting when otherwise not in use; or (4) canvassing and
petitioning the members, Association Board, and residents for purposes of the above in a
reasonable manner during reasonable hours; (5) distributing or circulating information about
the above subjects and issues of concern in a reasonable manner during reasonable hours; or
(6) using social media or other online resources to discuss any of the above, even if it is critical
of the association or its governance. The bill prohibits an Association from retaliating against a
member or resident for exercising certain rights, including the right to peacefully assemble or to
use social media or other online resources to discuss certain issues. However, this law does not
require an Association to provide social media or other online resources to the members, or to
allow members to post content on the Association’s internet website. No deposits or fees or
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insurance are required to be paid by members or residents for use of the common areas for the
activities described above.

Per the California Legislative Information website, this law will also add Civil Code
Section 4739 to protect the owner from any provision in the governing documents that
prohibits the rental or leasing of a portion of an owner-occupied separate interest to a renter,
lessee, boarder, or tenant for a period of more than 30 days.

Civil Code Section 5875 is an addition under this bill which states in essence that an
Association shall not pursue an enforcement action for violations of the governing documents
during a declared emergency, if that emergency made it unsafe or impossible for the
homeowner to prevent or fix the violation, except for those actions relating to the homeowner’s
nonpayment of assessments or collection of delinquent assessments.

[AB 1410 amends Civil Code Section 4515 and adds Sections 4739 and 5875 to the Civil Code.]

AB 1738. Building Standards: installation of electric vehicle charging stations: existing
buildings. [Approved by the Governor and Chaptered by the Secretary of State on 9/28/22].

In order to reduce California greenhouse gas emissions and commencing with the next
triennial (every 3 years’) edition of the California Building Standards Code, this bill requires the
Department of Housing and Community Development and Building Standards Commission to
research, develop, authorize, and propose for adoption, mandatory building standards for the
installation of electric vehicle charging stations with low power level 2 or higher electric vehicle
chargers in existing multifamily dwellings, hotels, motels, and nonresidential development
during certain retrofits, additions, and alterations to existing parking facilities, as specified.

This bill would require the Department of Housing and Community Development and
the Commission to review those building standards every triennial code cycle and update those
building standards until specified goals are met, as specified.

[AB 1738 adds Health & Safety Code Section 18941.11 which will be repealed on 01/01/2033.]
AB 916. Zoning: bedroom addition.
[Approved by the Governor and Chaptered by the Secretary of State on 9/28/22].

This bill prohibits a city or county legislative body from adopting or enforcing an
ordinance requiring a public hearing as a condition of reconfiguring existing space to increase
the bedroom count within an existing dwelling unit. The bill applies only to a permit application
for no more than 2 additional hedrooms within an existing dwelling unit. The bill does not
prohibit a local agency from requiring a public hearing for a proposed project that would
increase the number of dwelling units within an existing structure.

[AB 916 adds Section 65850.02 to the Government Code, relating to housing.]



SB 392. Document Delivery — Common Interest Developments.

[Although approved by Governor and Chaptered by the Secretary of State back on 10/07/21,
this bill did not go into effect until January 1, 2023, so this serves as an important reminder.]

This bill modifies the rules regarding notices and delivery of same. It requires, among
other things, that the Association deliver those documents in accordance with the “preferred
delivery method” specified by the member. This newer law requires an owner to provide to the
Association, the member’s preferred delivery method for receiving notices from the
Association, including the address(es) to which notices from the Association are to be delivered,
an alternative or secondary notice, and the Association must include the option to the owner of
receiving their notices by valid email, mail delivery, or both. If the owner does not provide a
preferred method, then delivery is by traditional mail. Notices subject to general delivery are
to be printed and posted in a prominent location such as a newletter, and now includes the
Association’s website, if any.

[SB 392 amends Sections 4041, 4045, 4055, 5200, 5220, 5230, 5260, 5310, and 5320 of, and
amends, adds to, and repeals parts of Section 4040 of, the Civil Code, relating to common
interest developments.]

SB 897. Accessory dwelling units: junior accessory dwelling units (“ADUs”).
[Approved by the Governor and Chaptered by the Secretary of State on September 28, 2022 ]

The bill prohibits a local agency from denying an application for a permit to create an ADU
because of non-conforming zoning conditions, building code violations, or unpermitted
structures that do not present a threat to public health and safety and are not affected by the
construction of the ADU. California seeks to encourage the funding, construction, and
maintenance of ADUs based on an “objective” standard.

The local agency is now empowered to review and issue a demolition permit for a
detached garage that is to be replaced by an ADU at the same time it reviews and issues the
permit for the ADU.

The maximum height limitations applicable to an ADU are now increased to 18 feet and
that is deemed a ministerial decision by a local agency if the ADU is within a half mile walking
distance of a major transit stop... or if the ADU is detached on a lot that has an existing multi-
family, multi-story dwelling. This bill increases the height maximum to 25 feet if the ADU is
attached to a primary dwelling, except as specified, and this is also a ministerial decision. Local
agencies are now prohibited from imposing any parking standards on an ADU that is included in
an application to create a new single-family dwelling unit or a new multifamily dwelling on the
same lot, provided that the ADU meets other specified requirements. There are multiple other
changes in the existing laws regulating ADUs and Junior ADUs, which essentially relax the
requirements and standards for their construction and maintenance. (Note: Civil Code Section



4751 still allows an Association to enforce reasonable restrictions which do not unreasonably
increase the cost to construct or effectively prohibit construction of an ADU or JADU.)

[SB 897 amends Government Code Section 65852.22 to add Section 65852.23, and to amend
Section 17980.12 of the Health & Safety Code. It also repeals and amends Section 65852.2 of the
Government Code.]

2022 LEGAL UPDATE RE COLLECTION OF ROUTINE HOA ASSESSMENTS

According to the Department of Financial Protection & Innovation (“DFPI”), “routine HOA
assessments” do not constitute a “consumer credit transaction” as defined under the California
Debt Collection Licensing Act (“DCLA”). In sum, the collection of routine HOA assessments is
not considered a collection of a “consumer debt”. Although the DFPI does not define what
encompasses a “routine HOA assessment”, the commentary on its website (in a
question/answer section about routine HOA assessments) reiterated that such assessments do
not constitute “consumer debt” or a “consumer credit transaction”. This next-step conclusion
that the collection of routine HOA assessments does not require a license because it is not
considered to be a “consumer credit transaction” was also supported in the past by the 2021
federal case of Dickson v. Century Park East Homeowners Association, 2021 WL3161179. (See
2021 LHC Newsletter re new laws or statutes.)

2022 PROPOSED BILL(S) OF INTEREST - Not Yet Signed into Law.
H.R. 7532. Securing Access to Financing for Exterior Repairs (“SAFER”) in Condos Act of 2022

Essentially, this federal bill would allow condominium owners to finance special assessments
with loans backed by the Federal Housing Administration (“FHA”) through 20 or 30 year loan
programs. (This legislation was introduced in response to the partial and deadly collapse of the
Champlain Towers South in Surfside, Florida on June 24, 2021, to allow qualifying homeowners
to finance critical building repairs.) It seeks to expand the Section 203(k) rehabilitation and Title
| property improvement loan programs of the Department of Housing and Urban Development
to authorize such loans to be made to low-income families residing in condominium units to
cover the costs of special assessments imposed for repair or replacement of common areas,
systems, facilities, infrastructure, features, and other areas.

NEW CASE LAW - 2022
Published Decisions:
Keen v. City of Manhattan Beach (2022) 77 Cal App.5th 142

Significance: This case is a local battle over short term rentals and whether there was a valid
amendment (or ordinance in effect) banning short term rentals (which the Coastal Commission
normally would be required to approve because public access to the beach is a California
priority).



Facts: In 1994, the City of Manhattan Beach enacted zoning ordinances, which the Coastal
Commission then certified. The Court of Appeal considered whether the old ofdinances
permitted rentals of a residential property for fewer than 30 days. The popularity of Airbnb and
similar platforms brought this question into play. The City never disputed it would need
Commission approval to enact a new prohibition on short-term rentals within the coastal zone.
That would be an “amendment.” Instead, the City has steadfastly maintained there was no
amendment, because its o/d ordinances always prohibited short-term rentals. Keen disagreed,
and that framed the issue in this case: whether the City amended its program when it clamped
down on short-term rentals, or whether the prohibition was not an amendment bhecause it
merely continued the legal status quo.

Disposition: 1t was affirmed that the trial court was right in ruling that the City's old
ordinances did permit short-term rentals because there was no zoning provision identified to
support that fewer than 30 day rentals were barred. The ordinances said nothing about the
duration of the rentals. This meant that the City's recent laws against platforms like Airbnb
were held to be amendments requiring Commission approval, which the City never got. The
Court concluded that the City was wrong to say that it had always banned short-term rentals
when it did not have an express ordinance, or an approved amendment, banning STRs.

Kahn v. Price (09/22/2021) 69 Cal.App.5th 223

Significance: A tree obstructing a neighbor’s view is not a “permanent nuisance” with a 3-year
statute of limitations, but instead is a “continuous nuisance”, with no statute of limitations.

Facts: A long-time homeowner brought a lawsuit against a neighboring Defendant landowner
for declaratory and injunctive relief, claiming that a pine tree in the Defendant’s yard blocked
views of the bay. The Court concluded that the burdens of the healthy, quick growing
Monterey pine [where it was located] were “overwhelming” and the benefits “minimal”. The
trial court ruled in favor of the Plaintiff neighbor and directed the tree’s removal and awarded
sanctions.

Disposition: The ruling was affirmed on appeal. The Court of Appeal also reaffirmed that a
landowner in California has no common law right to an unobstructed view over adjoining
property and therefore, nuisance liability does not lie for a view obstruction under common
law. Here, common law did not apply. the San Francisco tree ordinance that governed the
issue was silent on the statute of limitations after prelitigation procedures. However, since the
Plaintiff had a right to pursue an action under the tree ordinance which specifically allowed a
complaining landowner to seek an abatement of a tree view obstruction, it also fell within the
Civil Code 3479 definition of nuisance. The Court concluded that the tree view obstruction was
a “continuing nuisance” that would not be permanently maintained as the tree kept growing
and obstructing the views. Thus, the lawsuit was timely filed as the continuance nuisance
doctrine rendered any statute of limitation inapplicable.



Chase v. Wizmann (2022) 71 Cal.App.5'" 244

Significance: An action for noise nuisance is not automatically precluded because certain HVAC
equipment noise did not violate the municipal ordinance decibel limits. The nuisance must be
evaluated in terms of all the circumstances of the case according to an objective standard.

Facts: Property owners filed a lawsuit against their neighbors based on private nuisance and
other theories for noise emanating from the neighbors’ air conditioning and pool equipment
which they sought to have moved from under their bedroom window to the other side of the
neighbors’ property. A preliminary injunction was granted and later challenged on appeal.

Disposition: Affirmed. The trial court did not abuse its discretion in concluding that the balance
of the hardships favored issuing the preliminary injunction, and that Plaintiffs were likely to
prevail on the merits of a private nuisance claims. There was substantial evidence that the
equipment frequently operated constantly at all hours of the day and night. Moreover, the
temporary restraining order was intentionally violated by the Defendants and their tenants.
And, a violation of the municipal noise decibel ordinance was not a necessary prerequisite to
the nuisance claim.

Protect Our Neighborhood v. City of Palm Springs (2022) 73 Cal. App.5'" 667

Significance: Here, short term rentals (“STRs”) of single family residential homes were not
considered “commercial” and were not outlawed by this City’s Zoning Code. The Code allowed
STRs if “customarily incident to use as a dwelling.” Even though one city may consider STRs
more commercial in nature (similar to a hotel), that does not hold true for all cities and their
Zoning Codes which may contain allowable, permitted uses as this City did. The Court
“decline[d] to re-write the Zoning Code.”

Facts: An organization of homeowners called “Protect our Neighborhoods” [that opposed
STRs] filed a lawsuit against the City of Palm Springs and individual homeowners who were
issued vacation rental certificates by the City. The Plaintiff organization sought a writ of
mandate, and injunctive and declaratory relief for alleged violations of municipal codes and the
California Environmental Quality Act CEQA arising from the City’s ordinance which authorized
STRs. Judgment was entered in favor of the City and individual homeowner defendants.

Disposition: The Court of Appeal affirmed the judgment and held that (1) the STRs were
“customarily incident to” permitted uses of a dwelling under the Zoning Code; (2) the City was
not required to make special findings re similar, listed uses and that it was not more
detrimental to other permitted uses; (3) the allowance of STRs was a legislative judgment which
should be given deference; and (4) the Zoning Code did not require discretionary permits for
STRs. '



Hobbs v. City of Pacific Grove. 2022 WL 16921175 (Certified for Partial Publication 11/14/22)

Significance: Short term rentals of residential property are not considered to be a “vested
right” in this economic use of real property.

Facts: This is an appeal by the homeowner Plaintiffs seeking a ruling that the City of Pacific
Grove conferred on them a property right protected by the state and federal constitutions in
the renewal of their licenses, after granting them one-year licenses to operate short-term
vacation rentals using residential real properties. Plaintiffs contended that their economic
interest in renting their vacation homes exclusively for transient visitors was an entitlement
subject to state or federal constitutional protection as a matter of law. The City had used a
lottery system to “sunset” and restrict the number of short term rentals, which meant that
some granted licenses the year before were not renewed.

Disposition: Plaintiff’s claims were found to be without constitutional merit. After standing
issues arose, the Court of Appeal limited its review to Plaintiff Shirkey’s due process challenge
to an ordinance restricting the number of short term rentals allowed each year. The appellate
court noted that the City’s curtailment of short-term rental licenses did not infringe on
substantive due process, nor was it so unrelated to legitimate state interests.

Olson v. Doe (2022) 12 Cal.5™" 669

Significance: It is important for a Board member (and Association) to understand that
mediation or settlement agreements (which even include non-disparagement clauses) entered
into between a Board member and another homeowner regarding their personal [civil
harassment restraining order] disputes may not insulate the Board member (or Association)
from subsequent civil claims arising out of related or continuing facts if there are no terms
providing a release from liability or a waiver of claims.

Facts: Jane Doe, a resident homeowner, sought a civil harassment restraining order against the
Board President for making sexual advances toward her and harassing her, which claims were
eventually resolved through mediation. Doe later filed a civil lawsuit against the same Board
President, HOA, and others seeking damages for the same or related underlying conduct, some
of which, she alleged, had continued. The Board President cross-complained against Doe for
breach of contract and specific performance, asserting that Doe had violated a non-
disparagement clause in the parties’ mediation settlement agreement.

Disposition: The Supreme Court held that non-disparagement clause in the mediation
settlement agreement did not apply to statements made in litigation, and Doe’s subsequent
civil lawsuit could proceed. There was no global settlement or release in the agreement.



Artus v. Grammercy Towers Condominium. (2022) 76 Cal.App.5™ 1043

Significance: The Court of Appeal found that neither party (Association or homeowner) was the
prevailing party entitled to attorneys’ fees under the Davis-Sterling Common Interest
Development Act.

Facts: Artus filed a lawsuit against the HOA for injunctive and declaratory relief as to election
and voting rules and the adoption of sale and lease guidelines. The HOA defeated a portion of
the lawsuit through a demurrer and anti-SLAPP motion, which left three remaining claims.
While the lawsuit was pending, the HOA unilaterally decided to adopt new election rules and
sale and leasing guidelines, rendering the three remaining claims moot. Both parties sought
their attorney’s fees as “the prevailing party”.

Disposition: The Court rejected Artus’ argument that, regardless of the ultimate outcome, she
was entitled to statutory fees and costs because she obtained preliminary injunctive relief. The
Court determined that Artus was not the prevailing party because she only achieved one of her
four main litigation objectives and the one objective was not a substantial win. In addition, her
lawsuit did not result in significant benefit to the general public or to a large class of persons.
The Court also determined the HOA was not a prevailing party because it could have adopted
the rules and guidelines at any point and did not need a court order to do so. The Court also
found that the HOA did not achieve their litigation objectives, or reduce or eliminate governance
disputes between the HOA and Artus. The Court opined: “A defendant cannot take unilateral action

without court order or court approval, to end a lawsuit, and then declare itself the victor and demand
fees.”

Atain Specialty Ins. Co. v. Lake Lindero Homeowners Association. No. 21-55319
(9t Cir. 2022)

Significance: 1t is important for the Association to disclose all material facts and not conceal
the facts about a possible, either known claim against them, or one that could result because of
their actions, when asked to supply such information on an insurance application. Otherwise,
there could be a recission of the policy coverage, even after being sued on the claim.

Facts: The Association completed an insurance application with Atain and was asked to
disclose any facts, circumstances or situation where a claim might result against the Association
or its directors or officers. A newly elected board member signed off on the application and did
not disclose anything in response. However, a situation did exist that was likely to give rise to a
claim against the Association involving their property management company. The Association
had sent about eight notices to the management company alleging breach of the management
agreement and threatened to terminate it even though there were years on the contract.
Others had threatened the Board if they took action on the management agreement. The Board
members knew that termination would likely lead to litigation.



Disposition: Attain’s Summary Judgment was upheld. The Court of Appeals held that Attain
was entitled to rescind the policy and had no further duty to defend or indemnify the
Association. The failure to disclose was considered to be concealment. A material
misrepresentation or concealment on an insurance application can result in recission of a policy
in the state of California.

Unpublished Decisions

(These are included here because they are instructive and provide guidance, but they cannot be
cited as legal authority.)

Schwindt v. Omar 2022 WL 1550691

Significance: There are times when a Court will use its discretion to allow construction to
remain in place even if the construction violated a provision of the CC&Rs. It also is a good idea
to request monetary damages in addition to injunctive relief in case the Court is inclined to
deny the request for injunctive relief.

Facts: A homeowner sued her neighbors next door in Newport Beach, alleging that their room
addition was built in a prohibited patio area and unreasonably interfered with her view. The
Association had approved the room addition over Schwindt’s objections. A bench trial was
conducted which included a site visit. The Court found that the room addition was built in a
prohibited patio area under the CC&Rs, but also concluded that the addition did not
unreasonably interfere with Schwindt’s view. The request for a mandatory injunction was
denied because the hardship to the Omars in removing their improvements would outweigh
the hardship to the Schwindts in having to live with a slightly reduced view. In this case, the
suing homeowner only asked for declaratory and injunctive relief, and not monetary damages.

Significant attorneys’ fees were awarded to the Omars, but only about one-third of those
requested, and although the amount was deemed discretionary and was upheld, it was reduced
in part by the failure of the Omars to participate in alternative dispute resolution (arbitration
here) at the case commencement.

Disposition: The Judgment was affirmed on appeal and significant attorneys’ fees were
awarded and upheld.

Ladera Ranch Maintenance Corp. v. Tinsley No. GO60079 (Cal. Ct. App. Aug. 23, 2022)

Significance: The Court concluded that a large tarp anchored between a home and tree was
considered and “Improvement” under the CC&Rs, as an “appurtenance” which encompassed
within the definition of “Improvement. Dead trees planted by the developer cannot be
removed by a homeowner because of drought conditions. A security sign mounted to a chain
across an entryway did not comply with governing document signage requirements.

Facts: Tinsley installed a large tarp along the property line between his house and his
neighbors without obtaining the Association’s approval. Neighbors complained and the Board



determined it was unsightly and a nuisance in violation of the CC&Rs. In addition, without
obtaining approval, Tinsley removed two trees planted by the developer between the sidewalk
and the street in front of his home. He also failed to replace the trees despite Association
requests and as required by the CC&Rs, so the Association replaced them. He claimed there
was a drought in effect and the trees he took down were dead or dying, so he was justified in
removing them and not replacing them. The Association sued Tinsley for violations of the
CC&Rs, nuisance, and declaratory relief. Tinsley defended himself on the grounds that (1) the
Association lacked authority under the CC&Rs for some of its actions, (2) did not conduct a
reasonable investigation, and (3) did not act in good faith towards Tinsley as he was singled out
for enforcement. Tinsley also cross-complained for the Association’s alleged failure to maintain
a arear slope for which Tinsley paid extra. The Court found no merit to the cross-claims.

Disposition: The trial court entered judgment in favor of the Association against Tinsley and
the Court of Appeal affirmed it. Among other things, the Court ordered removal of the tarp and
a security sign mounted on a chain across the entryway of Tinsley’s property for which he was
fined.

Orangecrest Country Community Association v. Burns. 2022 WL2072063

Significance: The Association will prevail if it fairly follows its own standards and procedures
under the governing documents in a reasonable manner that is not arbitrary or capricious.

Facts: Defendant Burns, a homeowner, sought approval to build a wall across her front yard,
but when her homeowners association denied her request, she built it anyway. After
mediation and attempts to stop her construction failed, the Association sued Burns, seeking a
permanent injunction requiring her to remove the wall. After the trial court issued the
injunction, finding violations of the CC&Rs, Burns argued on appeal the affirmative defense of
equitable estoppel to justify the wall and unfair discrimination because other homeowners
were allegedly allowed to build walls in their front yards.

Disposition: The Court of Appeal did not see any merit to Defendant’s claims and affirmed the
permanent injunctive relief granted. There was no evidence that the Association allowed other
homeowners to build similar nonconforming walls. Equitable Estoppel did not apply because
the Association was clear in its denial of approval of the wall and Burns was told not to build
the wall multiple times before the wall was completed.



